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Introduction

The right (if there is one) of a grandparent to have a relationship with his or her grandchil
has beencomplexunderTexaslaw. A naturaltensionariseswhengrandparentslisagreewith
their grandchildrenOgarentsabout how the grandchildrenshould be raised. Further,when a
grandchildOparent dies, the parentsof the deceasegarent often are placedin an awkward
position, especially when their former son-in-law or daughter-in-law remarries and even moreso
the newspouseadoptsthe children. On otheroccasionsgrandparentattemptto retainties with
their grandchildrendespite termination of their childOsparentalrights to their grandchildren.
Thesesituationsrequirecourtsto decidewhatrelationshipsarein a childOestinterestnotonly
asbetweenparents,asin the caseof divorce,but amongmembersof a childOsxtendedamily
after traumatic events have occurred that significantly affect a childOs life.

In the midst of this opaquelegal environment,on June 5, 2000, the United States
SupremeCourt decidedTroxel v. Granville, 530 U.S. 57 (2000). Troxel addressedavhat rights
grandparentdhiaveto maintaina relationshipwith their grandchildrenafter their child dies and
over the survivingparentOsbjection. The decisiorin Troxel - consistingof a plurality opinion,
two concurrences and three dissents - cast an already unclear area of the law into utter confusi

Troxel is now nearly six yearsold. Texascourts have had the opportunity to digest
TroxelOwariousopinions andto considerits impacton Texaslaw. Although courtsin many
otherstatesstruckdown grandparentsd@hts statutesasunconstitutionalinder Troxel, by 2004,
Texas intermediate courts found the Texas grandparents@ights statute to be facially
constitutional under Troxel, albeit via differing rationalesand then only with the judicial
attachmenbf non-statutorypleadingand proof requirements.In responseo Troxel, the Texas
legislaturesubstantially amendeithe grandparentsfights statuteduring its 2005 regulasession,
but whetherthose statutory changesthemselveswill meet TroxelOgsequirementsis open to
guestion. Finally, in a per curiamopinion, the TexasSupreme Courtonsideredroxelin In re:
Mays-Hooper 2006 Tex. LEXIS 256 (Apr. 7, 2006) (orig. proceeding)althoughthe Court did
little more than reiterate TroxelOsrequirements. Nevertheless,it appears that at last,
grandparentsO rights are being clarified in Texas.

The purposeof this article is to distilfrom Troxel,the Texagyrandparentsiyhts statute
and the post-Troxel caselawwhat now appearsto be settledin the law. To reachthat
conclusion this articlefirst overviewsTroxel. The article then reviewsTlexas childcustodyand
visitation statutesto highlight whatthe statutespermit andrequire. Following this section,the
article examinesTexascourt casesdecidedsince Troxel. From this examinationjt will be seen
that the Texas grandparents@ghts statute has been held constitutional, but postTroxel
procedurerequires certaimpleadingand proof requirementsiot found inthe statute. The article
then considersthe recentstatutory changeso the TexasFamily Code regardinggrandparent
accessindto whatextentthosechangesomplywith TroxelOsequirements.

GrandparentsO Rights in Texas - page 2



The article concludeswith a bulleted summaryof the requirementsfor a successful
grandparentsfiyhts suit in Texas,taking into accountTexasstatutes, TroxelO$oldings, Texas
caselawsubsequento Troxel, and the recentamendmentso the grandparentsfights statute.
The Appendixsetsforth the currentgrandparents@hts statute.

Il. Troxel v. Granville

Troxel v. Granville, 530 U.S. 57(2000) involved theefforts of paternalgrandparentso
obtain visitation with their grandchildrenafter their son haddied. The childrenOsnother,Ms.
Granville, did not prohibit all visitation but soughtto restrict the frequencyand location of
visitationto termsnot acceptabléo the Troxels.

The Troxels filed suit to obtain visitation with their grandchildrenunder Washington
StateOwisitation statute. That statutepermitted Oanyperson@o petition a courtfor visitation
rights to a child. The trial court was at liberty to grant visitation rights if the trial court concluded
merely that visitation would be in a childOsbestinterest. The Troxel trial judge grantedthe
Troxels lessvisitationthanthey soughtbut more thanMs. Granville hadbffered. Ms. Granville
appealeand,ultimately,the disputearrivedat the United StatesSupremeCourt.

The Supreme Court summarizedprior decisions establishingthat parents enjoy a
fundamental righDto make decisiom®ncerning the care, custodynd control oftheir children.O
530U.S.at66. The Courtruledthatthe Washingtorstatute asit hadbeenapplied,violatedMs.
GranvilleOdundamentatights. There were two problemswith the statute: First, it failed to
recognizeOanypresumptionof validity or weightwhatsoever@ a parentOdecisionto curtail
visitation with a child,according no deference to Oa parentOs decisisisitationwould notbe
in the childOs besnterest.Old. at 67. Secondthe Troxels neitheiallegednor provedthat Ms.
Granville was anunfit parent. OThataspecbf the caseds important,for thereis a presumption
that fit parentsact inthe bestinterestsof their children.O Id. at 68. Insteadthe trial judgehad
substitutedhis own view of what would be in the bestinterestof the childrenfor that of Ms.
Granville, an action the Supreme Court found constitutionally impermissible.

Although Troxel involved visitation with grandchildrennot the obtainingof custodyby
grandparentsthe principlesof Troxel apply to custodydecisions becauggrantingcustodyto a
grandparentconstitutesan even greaterinterferencewith a parentOsight to determinewhat
relationshipsarein achildO$estinterest.

Il Texas Parent-Child Definitions and Terminology

Before examiningroxelOapplication toTexas law more closelyt, is necessaryo define
what we mean bytermssuchasOconservatoréhd OpossessioafOor Oacces®Oa child. In a
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nutshell,conservatorshipmeansapproximatelywhat otherstatescall custody,andpossessioof
or accesso a child meanswhat others call visitation. Grandparentaccessas shall be seen,
occupies a unique niche in Texas law.

The parent of a child has many rights and duti&seTex. Fam. Code =@ 151.001(a) (rights
and duties listed). Wheparentsdivorce,the courtis supposedo appointat leastonepersonto
exercisetheserights and undertaketheseduties. Tex. Fam. Codea 153.005. That personis
calledthe childO®Managing ConservatonOoften the OSoleManaging Conservator.SeeTex.

Fam. Code =@ 101.019 (managing conservatorship defined). Normally at least one of the parents
appointed a Managing Conservator:

[U]nlessthe court finds that appointmentof the parentor parentswould not bein the
bestinterestof the child because¢he appointmentwould significantly impair the child's
physical health or emotionaldevelopment,a parent shall be appointed sole managing
conservatoror both parentsshall be appointedas joint managingconservatorsof the
child.

Tex. Fam. Code & 153.131(a).

Section153.1320f the TexasFamily Code describeshe rights andduties of a parent
appointed Sole Managing Conservator:

(1) the right to designate the primary residence of the child,;

(2) the right to consentto medical, dental, and surgical treatmentinvolving invasive
procedures;

(3) theright to consento psychiatricandpsychologicatreatment;

(4) the right to receive and give recelipt periodicpaymentdor the supportof the child
and to hold or disburse these funds for the benefit of the child;

(5) the right to representthe child in legal action and to make other decisionsof
substantial legal significance concerning the child;

(6) theright to consentto marriageandto enlistmentin the armedforcesof the United
States;

(7) the right to make decisions concerning the childOs education;

(8) the right to the services and earnings of the child; and
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(9) exceptwhena guardianof the childOsstateor a guardianor attorneyad litem has
beenappointedfor the child, the right to act asan agentof the child in relation to the
childOsstateif the childOsctionis requiredby a state,the United States,or a foreign
government.

The Texaslegislaturehasrecognizedhat public policy shouldOassuréhat childrenwill
havefrequent andtontinuing contactwith parentswho have showrthe ability to actin the best
interestof the child.O Tex. Fam.Codex 153.001(a)(1). For that reason,a presumptionexists
that upon divorce,both parentsshouldbe appointedManaging ConservatorsTex. Fam.Code @
153.131(b). WhenthusappointedparentsarecalledOJoinManagingConservators.O

The Texas FamilyCodedefinesOJointManaging Conservatorshig® mean Othsharing
of the rights anddutiesof a parentby two parties,ordinarily the parents,evenif the exclusive
right to make certain decisionsmay be awardedto one party.O Tex. Fam. Code= 101.016.
Usually, Joint Managing Conservatorsshare all the rights and duties of a Sole Managing
Conservatorput eitherby agreemenbr court order,one parentcanbe given the sole power to
exercise certaipowerssuchas choosing wherthe child will attendschool. SeeTex. Fam. Code
oo 153.133(JMC by agreementg 153.134(JMC by courtorder).

King Solomon notwithstandinf¢ll Kings 3:16-27), itis impossibleto split a child in two
for any purpose,let alonefor purposesof determiningwherethe child will live. On occasion,
parentswill agreeto innovativeresidencyprovisionssuchas exchanginghe child eachweekso
thatthe child lives with each parent for a week at a time (Oweek on/w#€R or having the child
live full-time in a residencevherethe parentslive for alternatingweeks (OnestingOWWhentrue
Joint ManagingConservatorshigxists, the childOgesidenceis the only differencein parental
rights and dutiesdetweenthe parentswith respectto the childalthoughof course theesidency
provisionwill affecttheamountof child supportpaid.

Oftenonly oneparents appointedSoleManagingConservator.Whenonly oneparentis
appointedSole Managing Conservatothe courtis supposedo appointthe childOstherparent
PossessoryonservatoOunlesst finds that the appointmentis not in the bestinterestof the
child andthat parentalpossessioror access wouléndanger thehysical or emotionalvelfare of
the child.O Tex. Fanfode @ 153.191. According to Tex. Fa@uode @ 153.192(a), unless limited
by the court,a PossessorZonservatohasthe following rightsandduties:

(1) to receiveinformation fromany other conservatoof the child concerning théealth,
education, and welfare of the child,;

(2) to conferwith the other parentto the extent possiblebefore makinga decision
concerning the health, education, and welfare of the child;
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(3) of access to medical, dental, psychological, and educational records of the child;
(4) to consultwith a physician,dentist,or psychologisof the child;

(5) to consultwith school officialsconcerning thehildOs welfarand educationatatus,
including school activities;

(6) to attendschoolactivities;

(7) to be designaten the childOsecordsas a personto be notified in caseof an
emergency;

(8) to consentto medical, dental, and surgical treatment duengemergency involving an
immediate danger to the health and safety of the child; and

(9) to managethe estateof the child to the extentthe estatehas beencreatedoy the
parentor the parentOmmily.

Tex. Fam. Code = 153.073. If a parentis appointedneither a Managing nor a Possessory
Conservatorthe courtstill mayrequirethat parentto performotherparentaldutiessuchaspay
child support. Tex. Fam. Code & 153.075.

Whena parentis appointeda Joint ManagingConservatorput the child lives primarily
with the other parent,or whena parentis appointeda PossessorgZonservatorthenthe parent
is grantedcourt-orderedrights to OpossessioafOor Oacces®Othe child. Tex. Fam.Codexrs
153.137 & 153.192(b). Possession of or access to a child is commonly called visitation.

Visitation is governedy the Standard?ossessio@rder. SeeTex. Fam. Codea 153.311
to .317. The StandardPossessio®rderstatesthat unlessthe former spousesagreeotherwise,
the visitation provisionsin the StandardPossessiorOrder will apply. In generalterms,the
StandardPossessio®rder providesthat the childrenlive with one parent,but the other parent
getsthekids on thefirst, third and (if thereis one) thefifth weekends oeachmonth duringthe
school year, as well as every Thursday evening during the school year. In addition, the
noncustodiaparentgets the kids for severalweeksin the summer,on MotherOs/FatherOay,
and for part of eachchildOsirthday. Major holidays (such as Thanksgivingand Winter and
Spring breaks) are either split or alternated each year.

As a practicalmatter,upon divorce,grandparentdhiavecontactwith their grandchildren

during the time set asideto their respectivechildrenwho arethe grandchildrenQsarents. E.g.,
Deweesev. Crawford, 520 S.W.2d522 (Tex. App. - Houston [14th Dist.] 1975, writ refOd
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n.r.e.),overruled on othegrounds, Cherne Industries, In¢. Magallanesy63 S.W.2d768 (Tex.
1989). Neverthelesshe Texas Family Code allovggandparentso petitionthe court for access
to their grandchildrenin their own right, andwithout appointmentas either a Managingor a
Possessorgonservator. Tex. Fam. Code 153.432. This relief typically is called Ograndparent
access.O

IV.  GrandparentsO Rights

A grandparentsfiyhts suit in Texascanbe explainedcoherentlyonly whenanalyzedin
terms of what the grandparentsseek to accomplish. Accordingly, the article examines
grandparentsfyhts inlight of the reliefsought- in otherwords, whetherthe grandparentseek
managingor possessorgonservatorshigandthe rights anddutiesthat accompanyhosetypes
of conservatorshipdr merelyaccesgo their grandchildrerwithout conservatorship.

An integral part of any inquiry into grandparentsfights is the issueof grandparentsO
standingto assertwhatrights they might have. In any court casea party mustshowthathe or
shehasstandingto prosecutea suit, must meetthe procedurakequirementdor suit, and must
make a convincing evidentiary showing. In a Texas family law case,and especiallyin
grandparentsfiyhts casesthe Family CodeOgrovisions governingtandingand thesubstantive
rights acquired once standinghas been achieved are inextricably linked. The discussionof
grandparentsO rights that follows includes, of necessity, a discussion of grandparent standing.

A A Cautionary Note

Before studying either grandparentstandingor substantivegrandparentséights, it is
importantto highlight how much the law has changedin this area. An attorney researching
grandparentsO rights will find many outdated cases, sbwigch areflatly wrongundertodayOs
law.

By way of example prior to its amendmenin 1999, one of the standingstatutes,Tex.

Fam. Code =& 102.004, began by stating that OAn original suit requesting managing
conservatorshipnay be filed by agrandparent . . .Oratherthan todayO<Inadditionto the
generalstandingto file suit providedby Section 102.003a grandparenmay file an original suit
requesting managingonservatorship. . .O Interpretingthe general and thgrandparent standing
statutes(what are now, respectively,Tex. Fam.Code o 102.003& .004) prior to their 1995
recodification,the El PasoCourt of Appealsheld that the grandparenstatute Opreemptedtbe
general standing statud.opev. Kaminski,793S.W.2d315,317 (Tex. App. - El Pasol1990,writ
dismOd).In 1999 the legislatureamendecdhe statuteto makeit clearthat a grandparentould
acquirestandingeither under the generalstanding statute or the grandparenstandingstatute.
Neverthelessin 2004,the SanAntonio Court of Appealsstill considered thisnopenquestion.
Without notingthe revised (from 1999anguage of Tex. FanCode & 102.004 ariting Tope,the
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court observed:

We recognize that #02.004 of the Texas Family Codpecifically addresses standing for
grandparentsT he father, however,cites no authority andwe have found no caseghat
hold a grandparentould notalso qualify asOaperson@or purposef standing undes
102.003(a)(9).

Inre: C.M.V.,136 S.W.3d280, 285n.2 (Tex.App. - SanAntonio 2004, no pet.). A recentcase
consideredgrandparenstandingbasedon both the generalstandingstatute(Tex. Fam.Code @
102.003) andhe grandparenstandingstatute(Tex. Fam. Code 102.004) without commenin
re: A.L.S., 2006 Tex. App. LEXIS 332 (Tex. App. - BeaumontJan. 13, 2006, n.p.h.)
(MemorandunOpinion).

Similarly, Tex. Fam. Codex 102.004(a)(1yequiresthat a OchildQsesentcircumstances
would significantlyimpair the child'sphysicalhealth or emotionalvell-being.O Prior tthe 2005
amendmentso the TexasFamily Code, the test was whethera OchildOpresentenvironment
presentsa seriousquestionconcerningthe childOghysical healthor welfare.O Beforethat, the
test had beenwhether there was a Oseriousand immediate question concerningthe childOs
welfare.O See,e.g., Jacobsv. Balew, 765 S.W.2d 532,533 (Tex. App. - Beaumont1989,no
writ). SeeDoncerv. Dickerson,81 S.W.3d 349 (Tex. App. - El Paso2002, no pet.) (traces
legislative history of standing statutes from 1973 through 1999).

The substantiveprovisions of the Texas grandparents@ghts statutessuffer from a
similar problem although the legislative history has not beenso tortured as has the law of
standing wherappliedto grandparentsSee, e.g.Cowett v.Brine, 704 S.W.2d 832Tex. App. -
Texarkanal985, writ dismQav.o.j.) (trackslegislative history of grandparenvisitation statute
from time Ofirst proposed@n 1973throughthe Ochaos6f the 1985 legislativesessionsvhich
resultedin three versionsof what was then Tex. Fam. Code Ann. @ 14.03(e),two of which
concernedgrandparents).As previously noted,the 2005 Texaslegislatureextensivelyamended
the grandparents@hts statute.

B. Managing Conservatorship

A grandparenivho seeksappointment as a managing conservator auire standing in
one oftwo ways. First,agrandparenmayrely on the general ruléor standing insuits affecting
the parent-child relationship, codified Tex. Fam. Code @ 102.003, entitled OGergteaiding to

File Suit.O The provisionsof this statutepertinentto grandparentstate:

An original suit may be filed at any time by:
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(9) apersonptherthanafoster parentwho hashadactual care, controgndpossession
of the child forat least six months ending noiore than 90 days preceding ttheteof the
filing of the petition;

(11) a personwith whom the child andthe childOguardian,managingconservatoror
parenthaveresidedfor at leastsix months endingnot morethan 90 days precedingthe
date ofthe filing of the petition if the childOs guardian, managitonservator, oparentis
deceased at the time of the filing of the petition; . . . .

Tex. Fam. Code @ 102.003.

The Texas Family Code also contains a special grandparent standing provision that allov
a grandparent to seek managing conservatorship of a grandchild:

(& In addition to the generalstandingto file suit provided by Section102.003,a
grandparentmay file an original suit requestingmanagingconservatorshigf thereis
satisfactoryproof to the courtthat:

(1) the order requesteds necessarnbecausehe childOgresentcircumstances
would significantly impair the child's physicalhealthor emotionaldevelopment;
or

(2) both parents,the surviving parentpr the managingconservatoor custodian
eitherfiled the petition or consentedo the suit.

Tex. Fam. Code = 102.004.
C. PossessoryConservatorship

A grandparentnay seekpossessoryconservatorshipver a grandchild undethe general
standing statute, Tex. Fam. Code & 102.003, just as the grandparentmay seek managing
conservatorshipnderthatstatute. However,the grandparenstandingstatute , Tex. Fam.Codex
102.004,permitsgrandparent$o seekpossessorgonservatorshipnly by intervention,not by
original suit:

An original suit requestingpossessoryconservatorshipmay not be filed by a

grandparenbr otherperson. However,the courtmay granta grandparentr otherperson
deemed by theourtto havehadsubstantiapastcontactwith the child leave to intervene
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in a pendingsuit filed by a personauthorizedto do so underthis subchapteif thereis

satisfactory proof to the court that appointmentof a parent as a sole managing
conservator oboth parentsasjoint managing conservators would significantiypair the
child®s physical health or emotional development.

Tex. Fam. Code = 102.004(b).

Why is it that a grandparenimay seekpossessoryconservatorshiy interventionbut
not by original suit? The Austin Courtof Appealshasexplained that thetatuteOisitent is that
exceptin an emergencygrandparentought not to be permittedto disrupt a childOslife by
initiating a suit for possessoryconservatorshipnlessthe childOdife alreadyis disruptedby a
suit to determine who will have managing conservatorship of the child.

The Texas Family Code recognizesvarious interests a grandparenthas in a
grandchild,but at the sametime it restricts the grandparentQgght to initiate litigation
involving thechild. For examplea grandparent may brirguit seeking modificationf the
childOgonservatorshiff he hadbeena party affectedby the prior order. He may initiate
a suit for managingconservatorshipunderlimited circumstanceso protectthe child or
intervenein a proceedingto seekpossessoryights.. . . While the statutory scheme
assureshatgrandparentsnay not be entitledto disruptthe childOdamily life and initiate
suits for managing conservatorshigxceptin limited circumstancespnce thechildOdest
interestis beforethe court andbeinglitigated, the trial court hasdiscretionto determine
thatinterventionby grandparentsnay enhance the triatourtOsbility to adjudicate what
is in the bestinterestof the child.

McCordv. Watts,777 S.W.2d 809812 (Tex. App. - Austin 1989, no writ) (citationsomitted).
See Inre: Pensom26 S.W.3d 251 (Tex. App. - San Antonio 2003, orig. proceeding).

D. Possessiomf or Accessto Grandchildren

The final way in which a grandparenmight obtain rights to visit with a grandchildis
throughthe grandparentaccessstatute. This statute grantsgrandparentaccessights without
appointing the grandparents either a managing or a possessory conservator over a grandchild.

Thestandingpartof this statute,Tex. Fam.Codex 153.432 reads:

(@) A biological or adoptive grandparentmay requestpossessionof or accessto a
grandchild by filing:

(1) an original suit; or
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(2) asuitfor modificationasprovidedby Chapterl56.

(b) A grandparenmayrequestpossessiorof or access t@ grandchild ina suit filed for
the sole purposeof requestinghe relief,without regardo whetherthe appointmentof a
managing conservator is an issue in the suit.

The standardsby which the court is to decidewhethergrandparentaccessshould be
granted are set forth in the following section, Tex. Fam. Code & 153.433:

The court shall order reasonablgpossessiorof or accessto a grandchildby a
grandparent if:

(1) atthe time the relief is requestedat leastone biological or adoptiveparentof the
child hasnot hadthatparent'parentakightsterminated;

(2) the grandparentrequestingpossessionof or accessto the child overcomesthe
presumptionthat a parentactsin the bestinterestof the parentOshild by provingby a
preponderancef the evidencethat denial of possessiorof or accesgo the child would
significantly impair the child's physical health or emotional well-being; and

(3) thegrandparentequestingpossessiomf or accesso the childis a parentof a parent
of thechild andthatparentof the child:

(A) has been incarcerated in jail or prison during the three-month period precedinc
the filing of the petition;

(B) hasbeenfoundby acourtto beincompetent;
(C) is dead; or
(D) doesnothaveactualor court-orderegossessionf or accesgo the child.

V. Troxel Comesto Texas

As earliernoted, Troxelv. Granville requiresa grandparentsigjhts statuteto recognize a
Opresumptiorof validityO of a parentOdecisionto curtail visitation with a grandchildand to
allege and prove that the grandchildOparentis unfit. Although some of TexasGstatutory
provisionsincorporate elementsuchasthe onesdemandedy the Troxel Court, otherscontain
no suchelements. The next sectionof this articleis devotedto exploringhow the Texascourts
haveheld Texasgrandparentsfiyhts statutesto be constitutionaldespiteomissionsof TroxelOs
elements by judicially engrafting those elements onto the statutes.
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The Austin Court of Appealswas first Texascourt to grapplewith how Troxelaffected
the Texasgrandparentsfights statute. The Austin Court decideda pair of decisionson that
subjectin 2001. In its first opinion, Lilley v. Lilley, 43 S.W.3d 703 (Tex. App. - Austin
2001,n0 pet.), the trial court granted thepaternalgrandfathewisitation with his granddaughter
over the objectionof his daughter-in-lawafter his son had committed suicide. After a final
hearing,the motherappealedchallengingthe factual sufficiency of the evidenceunderlyingthe
visitation orderand claimingthat it violated her due processrights underTroxel. The Austin
Court overruledboth the sufficiencyissueandthe Troxel argumentnoting that the motherhad
Ostatedmultiple times that she believedit would be in [the child's] bestinterestto have a
relationshipwith her grandfather.O Id. at 713. The Austin Court found the grandparent
visitation statutenot to be unconstitutionabn its faceor asappliedin this case.

In the seconataseconsideredy the Austin Courtin 2001, Sailor v. Phillips, 2001 Tex.
App. LEXIS 7492 (Tex. App. - Austin Nov. 8, 2001, nopet.),a casethat remains unpublished,
the trial courtorderedthatthe paternal grandmother have thght to visit with her grandchildren
after terminationof the paternalrights of her sonand adoptionby the motherOsiew husband.
The trial court orderedelephoniccontactwith the grandmotheplus one week ofvisitation each
summerandthreedaysat Christmastime.The Austin Court distinguished the case before it from
Troxel:

SailorOslecision tosever heboysContactwith Phillips critically distinguishes thisase
from Troxel Ratherthan offer some visitation as the mother in Troxel did, Sailor
prohibitedall contactbetweenthe boys andtheir grandmothefor morethantwo years
before Phillips filed this suit.

Id., at14. TheCourtheld:

We concludethat the district court didnot, by determiningthat the boysCbestinterest
was servedby letting their grandmothespeakwith themon the telephonemonthly and
hostthem for ten days annually,impermissiblystrip their motherof her constitutional
rights.

Id., at14-15.

In 2002,the El PasoCourt of AppealsconsideredTroxelOspplicationto grandparent
visitation in Robyv. Adams 68 S.W.3d822 (Tex. App. - El Paso2002, pet. denied). In that
case the paternalgrandparentsoughtvisitation with their grandchildrerafter the deathof their
daughter.Theson-in-lawinitially permittedcontactbutreducedt andultimatelyrefusedcontact
with the grandparents.The El PasoCourt reversed the trial court's decisitmallow grandparent
access in light ofroxel. The Courtnotedthat the grandparents had neither alleged thaftatiher
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was an unfit parentnor introducedevidenceto thateffect. Id. at 827. The court distinguished
Lilley v. Lilley, 43 S.W.3d 703 (TexApp. - Austin 2001,no pet.), on the groundhatthe childOs
mother had taken inconsistentpositions whether the grandparentshould have accesso her

child. Moreover,saidthe Court,

the holding inLilley appeargo placethe burderof persuasioruponthe parentto prove

the bestinterestof thechild. This goes against the presumption so strongly enunciated in
Troxel thatafit parentactsin the bestinterestof his or her child.A grandparent seeking
accessunder TEX.FAM.CODE ANN. = 153.433 has the burdento overcomethe
presumptionthat afit parentactsin the bestinterestof the parent'schild in orderto
establishthe Obesinterestof the childOprongof the statute.

Id. at828.

The Dallas Court of Appeals held the grandparentsQights statute neither
unconstitutionabn its face norasappliedto a father,who had agreedo accesdy his ex-wifeOs
parents after the ex-wife died, when the grandparentsued to maintain contact with their
grandchildren whilehe fathersoughtto change theiaccess schedulélhetrial court gave Osome
special weighto the parent'sown determinationO in modifyinaccess pefroxel,said theDallas
Court, but it was not requirecto terminatethe grandparentsércess.In re: C.P.J.,129 S.W.3d
573(Tex.App. - Dallas2003,pet.denied).

The San Antonio Court of Appeals has been most influential in addressingthe
constitutionalityof the grandparents@hts statute. The Courtfirst spokein In re: Pensom126
S.W.3d 251 (Tex. App. - San Antonio 2003, orig. proceeding). In that casethe maternal
grandmothersoughtvisitation with her grandchildrenfollowing the divorce of the childrenOs
parentsand the subsequentleathof the childrenOsnother. After a thoughtful discussionof
Troxel,the San Antonio Court ruled:

As Troxel makesclear, the trial court must accord significant weight to a fit
parentOslecisionabout the third partieswith whom his or her child should associate.
Accordingly, we holdthatin orderto satisfythe Obesinterestof the childO prongf the
GrandparentAccessStatute,a grandparenmust overcomethe presumptionthat a fit
parentacts in the bestinterest of his or her child. To overcomethis presumption,a
grandparenhasthe burdento prove, by a preponderancef the evidence githerthat the
parentis notfit, or thatdenialof access by the grandparent would significantly impair the
child's physical health or emotional well-being.

Id. at 256. The SanAntonio Court of Appealsreiteratedits analysisin In re: Keller, 2005 Tex.

App. LEXIS 10735(Tex. App. - SanAntonio Sept. 14, 2005) (orig. proceeding)(releasedor
publication). In that case,a widowedparentprevailedagainstthe paternal grandfathevhenhe
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Oaffirmativelydisavowed@ny contentionthat the motherwas an unfit parent. The mother
Otestifiedunequivocallythat she did not believeit was in [the childOspestinterestto have
contactwith the [paternalgrandparents].Qd. at 6. Thus TroxelOsequirementhata parentbe
shownto be unfit hadnot beenmet.

The Waco Courbf Appeals,in a split 2005 decision, cited its fellow courté appealsn
holding the grandparentsi@hts statuteconstitutional. In re: B.R.S.166S.W.3d373(Tex. App.
- Waco 2005, no pet.). Chief JusticeGray dissentedn the groundthat the statuteis facially
unconstitutionabecausets words do not includethe judicially engraftedrequirementsvithout
which the statutewould fail to passconstitutionaimuster.

The most recentholding on Texas@randparentsfights statute comesfrom the Texas
SupremeCourt, but it is a per curiam opinion decidedunderthe pre-2005grandparentsfiyhts
statute,andthe opinionOsole rationaleis that the facts of the casavere indistinguishableérom
Troxel. In re: Mays-Hooper,2006 Tex. LEXIS 256 (Apr. 7, 2006) (orig. proceeding)(per
curiam). In Mays-Hooper,a trial court grantedcertain periodsof possessiorto the childOs
paternal grandmotherafter the deathof the childOdather. At trial, the mothertestified to
Odifferencesabout church attendancewhat to say about [the fatherOsJdeath, and alleged
inattentionby hermother-in-law.Od. at4.

The Texas SupremeCourt granted the motherOspetition for writ of mandamus.
SummarizingTroxel,the Supreme Court stated:

A plurality of four justices found the visitation statute in Troxel unconstitutionalas
applied, pointingto three factors: (1) the childOs mothawas not unfit, (2) herdecisions
aboutgrandparent accesgere given nodeference, an{B3) shewaswilling to allow some
visitation.

Id. at 2. The Texas Suprem€ourt wenton to note that JusticesSouterand Thomas concurred
in the Troxel judgment for different reasons,and the three dissentersarticulated differing
rationales for their dissents. The Texas Supreme Court held:

We need not sort out all the opinionsTliroxel; because the facts here are virtually
the same,the judgmentmust be the sametoo. In this case(asin Troxe) there wasno
evidence that thehildOs mother was unfit, eeidencethatthe boyOsealth or emotional
well-beingwould sufferif the court deferredto her decisions,and no evidencethat she
intended to exclude [the maternal grandmotherOs] access completely.

Id. at3. As to thedifferencesaboutchurchattendancehow to speakof the childOgatherandthe

mother-in-lawOslleged inattention, the Court again invoked Troxel: OSolong as a parent
adequately caref®r his or herchildren {.e.,is fit), therewill normally be noreason for theState
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to inject itself into the private realm of the familylé® at 4 (quotingTroxel, 530 U.S. at 68).

To summarizeTexas court ohppeals cases revealwab threadsof thought. In thefirst
thread,exemplifiedby Robyv. Adams 68 S.W.3d 822(Tex. App. - El Paso2002, pet. denied),
the courtsadheredo TroxelOslirectionthat grandparentsnay not interferewith afit parentOs
decisionsregardingthe parentOshildren. In the secondthread,to somedegreeinvokedby the
other post-Troxel courtof appealsopinionsdiscussed abovéhe courtsrelaxed thisequirement
when they found grandparentisitation to be in the grandchildObestinterest. Thesethreads
unitedwith In re: Pensom126 S.W.3d251 (Tex. App. - San Antonio 2003, origoroceeding), in
which the SanAntonio Court adoptedan either/oranalysis: A grandparenseekingaccesdo a
grandchild must prove Oeitherthat the parentis not fit, or that denial of accessby the
grandparentvould significantly impair the childOphysicalhealthor emotionalwell-being.Old.
at 256.

When the TexasSupremeCourt decidedIn re: Mays-Hooper,2006 Tex. LEXIS 256
(Apr. 7, 2006) (orig. proceeding)the Court affirmed the view set forth in Roby and rejected
PensomGQsther/ortest,eventhoughit cited neither opinion.But by quoting Troxeto the effect
that so long as a parentis fit, the Stateshould not interferewith that parentOdecisions,the
Court rejectedPensomCisrmulationthat evena fit parentOdecisionscould be overriddenif a
court found that denyinga grandparentaccesswould significantly impair the childOghysical
health or emotional well-being.

The TexasSupremeCourt madetwo additionalcryptic points importantto grandparent
accesgases.First, the CourtquotedTroxelOsestfor whatafit parentis: Onewho Oadequately
caresfor his or her children.O 2006 Tex. LEXIS 256, at 4 (quoting Troxel, 530 U.S. at 68).
Secondjn comparingthe case toTroxel, the Court notedthat the motherOwaswilling to allow
somevisitation,Oid. at 2, and that there was Onoevidencethat sheintendedto exclude[the
maternalgrandmotherOskcess completely.@l. at 3. Thusthe Courthassuggestedhat, as in
Sailor v. Phillips, 2001 Tex. App. LEXIS 7492 (Tex. App. - Austin Nov. 8, 2001, nopet.), an
important piece of evidenda a grandparent visitation case is whethergheenthasallowedthe
grandparensomeacces®r hascut off visitationcompletely.

VI. RecentLegislation

In its 2005 session,the Texas legislature consideredtwo bills regardinggrandparent
access.For the mostpart, the first bill, H.B. 260, simply conformed the language tife statutes
affectinggrandparenaccesdo othersectionsof the TexasFamily Code. For example,in Tex.
Fam. Code & 102.004(a)(1)H.B. 260 replacedthe previous OthechildOgresentenvironment
presentsa seriousquestionconcerningthe child's physical healthor welfareQwith Othechild's
present circumstanceswould significantly impair the child's physical health or emotional
development.Grurther,H.B. 260 augmented OaccessO wheriappearedn Tex. Fam.Code o
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102.004and aa 153.432to0 .434 with the phraseOpossessionf orOso that the grandparent
provisionsareconsistentith the restof the Family Codethatrefersto Opossessiasf or access
toO a child.

In onerespectH.B. 260addressethe standingstatutefor grandparentsJex. Fam. Code
a 102.004. H.B. 260 amended = 102.004(b) by adding the underlined language:

(b) An original suit requestingpossessoryconservatorshipmay not be filed by a
grandparenbr otherperson. However,the courtmay granta grandparenor otherperson
deemed by theourtto havehadsubstantiapastcontactwith the child leave to intervene
in a pendingsuit filed by a personauthorizedto do so underthis subchapteif_thereis
satisfactory proof to the court that appointmentof a parent as a sole managing
conservator oboth parentsasjoint managing conservators would significantiypair the
childOs physical health or emotional development.

The addition ofthis languages consistentwith both Troxel andMays-Hooperbecause itvould
require apreliminary showing ofunfitnessO - althoutite word Ofit(s not partof the statute-
for agrandparento proceedoy intervention.

The second bill taddress grandparent access, H.B. 261,suéstantiallynodified prior
to passage.This bill, entited OANACT relatingto possessionf or accesgo a grandchild,O also
includedthe Opossessionf orOlanguageof H.B. 260, but H.B. 261 went on to addressssues
raisedby Troxel. The heartof the bill would have addea new subsection (2) to Tekkam. Code
a 153.433 that:

the grandparentrequesting possessionof or accessto the child overcomesthe
presumptiorthatafit parentactsin the bestinterestof the parent'schild by proving by a
preponderance of the evidence that:

(A) theparents notfit; or

(B) denialof possessiorof or accesgo the child would significantly impair the
childOs physical health or emotional well-being;

This language wasery nearly aquoteof the Oeither/orfanguageof In re: Pensom126 S.W.3d

251 (Tex. App. - SanAntonio 2003, orig. proceeding)discussed aboveHowever,to the extent

that permitting grandparenticcesswould have restedsolely on the OsignificanimpairmentO
clause, the proposed amendment might well lpeged unconstitutional undé@roxelbecause it
would havepermittedgrandparenaicceseven wherthe parentwasfit. If Troxel clearly states
anything, it is that to obtain visitation with a grandchild over the objectionof a parent, a

grandpareninustpleadandprovethatthe parentis unfit. Troxel,530U.S.at68.
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The legislatureamendedhis languagerior to passingH.B. 261. The amendedanguage
reads:

[T]he grandparentrequestingpossessionof or accessto the child overcomesthe
presumptionthat a parentactsin the bestinterestof the parentOshild by provingby a
preponderancef the evidencethat denial of possessiorof or accesdo the child would
significantly impair the childOs physical health or emotional well-being.

Tex. Fam.Code = 153.433(2)Althoughthis statutedoesnot explicitly setforth thata parentis
entitledto a presumptionthat the parentactsin the bestinterestof the parentOshild (Troxel,
530 U.S. at 68), it doesstatethat this presumptionwill be overcomeby proving that denial of
accesswould Osignificantlyimpair the child's physical healthor emotionalwell-being.O Given
thatMays-HoopermuotesTroxelOgefinition of afit parentas onewho Oadequatelyaresfor his
or her children,@006 Tex. LEXIS 256, at4 (quoting Troxel, 530 U.S.at 68), the overcomingof
the presumptiorthata fit parentactsin a childO$estinterestby showing significant impairment
of the childOphysicalhealth or emotional well-being if no access waltewedis consistentvith
both Mays-HoopelndTroxel.

Although the focus in this article hasbeenon whetherthe Texasgrandparentsfights
statute complies with Troxel, H.B. 261 also amendedthe threshold requirementsfor a
grandparento seek access undtre grandparentsO righiatute. As amended, Tex. FanCode &
153.433(3)requires agrandparento showthat the grandparentGshild whois the parentof the
grandchild

(A) hasbeenincarceratedn jail or prison during the three-monthperiod precedingthe
filing of the petition;

(B) hasbeenfoundby acourtto beincompetent;

(C) is dead; or

(D) doesnothaveactualor court-orderegossessionf or accesgo the child.
Conspicuouslymissingfrom this amendedstatuteis the languageof former Tex. Fam. Codex
153.433(2)(B) which permittedgrandparenaccessvhenOtheparentsof the child are divorced
or have beerliving apartfor the three-monthperiod precedinghe filing of the petition or a suit
for dissolution of the parents@narriageis pending.O The omission of this languagein the

amendedstatute which is consistentwith Troxel,doubtlesswill operateo curtail the numbeof
grandparents@htssuitsfiled in thefuture.
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VI.  Summary of the Law

Taking into accountthe Texasgrandparents@atute, Troxel, Texascaselawand pending
legislative changes, Texas law as it affects grandparentsO rights can be summarized as follows:

Managing Conservatorship

A grandparentmay seekmanagingconservatorshipof a grandchildby original suit or
intervention if one or more of these circumstances exist:

1. The grandparenhas had actual care, control, and possessionof the child for at leastsix
monthsending notmore thar90 days preceding thelate of the filing of the petition. Tex. Fam.
Code = 102.003(9). OR

2. The child and the childOsgyuardian,managingconservatoror parenthave residedwith the
grandparentor at least sixmonths endingnot morethan90 days precedinghe date of the filing
of the petition if the childOguardianmanagingconservator, oparentis deceasedt the timeof
the filing of the petition. Tex. Fam. Code & 102.003(11). OR

3. The grandchildOpresentcircumstancesvould significantly impair the grandchildOghysical
health or emotional development. Tex. Fam. Code & 102.004(a)(1). OR

4. Both the grandchild@sarentsthe surviving parentpr the managing conservatar custodian
either filed the petition or consented to the suit. Tex. Fam. Code =@ 102.004(a)(2).

PossessoryConservatorship

A grandparenmay seekpossessoryconservatorshipf a grandchildby original suit or
intervention if one or more of these circumstances exist:

1. The grandparenhas had actual care, control, and possessionof the child for at leastsix
monthsending notmore thar90 days preceding thelate of the filing of the petition. Tex. Fam.
Code = 102.003(9). OR

2. The child and the childOsgyuardian,managingconservatoror parenthave residedwith the
grandparentor at least sixmonths endingnot morethan90 days precedinghe date of the filing
of the petition if the childOguardianmanagingconservator, oparentis deceasedt the timeof
the filing of the petition. Tex. Fam. Code & 102.003(11).

A grandparenimay seek possessoryconservatorshipof a grandchildby intervention
under Tex. Fam. Code = 102.004(b) if:
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1. Thegrandparenhashadsubstantiapastcontactwith thechild. AND

2. The grandparennakessatisfactoryproof to the courtthat appointmenbf a parentas a sole
managingconservatoor both parentsas jointmanagingconservatorsvould significantly impair
the grandchildOs physical health or emotional development.

Grandparent Access

A grandparent mageek accest® a grandchildoy original suit or interventionif all three
numbered circumstances exist plus one or more of the lettered circumstances exist:

1. At thetime therelief is requestedat leastone biological or adoptiveparentof the child has
not hadthatparentOgarentakightsterminated. Tex. Fam.Coder 153.433(1). AND

2. The grandparentequestingaccessto the grandchild provesthat denial of accessto the
grandchildwould significantly impair the grandchildOphysical health or emotionalwell-being.
Tex. Fam. Code = 153.433(2). AND

3. The grandparentequestingaccess tghe grandchild isa parentof a parentof the grandchild.
Tex. Fam. Code =@ 153.433(3). AND

A. The parent has been incarceratedaih or prison during the three-mongreriod preceding the
filing of the petition. Tex. Fam. Code = 153.433(3)(A). OR

B. The parenthasbeen foundoy a courtto be incompetent. Tex. Fam.Code ©153.433(3)(B).
OR

C. The parentis dead. Tex. Fam. Code = 153.433(3)(C). OR

D. Theparentdoesnot have actuabr court-orderedpossessiorof or accesgo the child. Tex.
Fam. Code = 153.433(3)(D).

Appendix: TexasFamily Code SubchapterH (aa153.431t0 .434)
SUBCHAPTERH. RIGHTS OF GRANDPARENT,AUNT, OR UNCLE

Sec.153.431. APPOINTMENT OF GRANDPARENT,AUNT, OR UNCLE AS MANAGING
CONSERVATOR.
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If both of the parentsof a child are deceasedhe court may considerappointmentof a
parent,sister, or brother of a deceasegharentasa managingconservatoof the child, but that
consideratiordoesnot alteror diminishthe discretionarypowerof the court.

Sec. 153.432. SUIT FOR POSSESSION OR ACCESS BY GRANDPARENT.

(a) A biological or adoptivegrandparent mayequestpossessiorof or accesgo a grandchildoy
filing:

(1) an original suit; or
(2) asuitfor modificationasprovidedby Chapterl56.

(b) A grandpareniay requestpossessiorf or acces$o a grandchildn a suit filed for the sole
purpose of requestingthe relief, without regardto whether the appointmentof a managing
conservators anissuein the suit.

Sec. 153.433. POSSESSION OF OR ACCESS TO GRANDCHILD.

The court shallorder reasonablpossessionf or accesso a grandchild bya grandparent
if:

(1) atthe timethe relief is requestedat leastone biological or adoptiveparentof the child has
not hadthatparent'gparentakightsterminated;

(2) the grandparent requestim@pssessiorof or accesgo the childovercomeshe presumption
thata parentactsin the bestinterestof the parentOshild by provingby a preponderancef the
evidence thatlenial ofpossessionf or accesso the child would significantly impairthe childOs
physical health or emotional well-being; and

(3) the grandparent requestinmpssessiolf or accesso the child is a parentof a parentof the
child and that parent of the child:

(A) hasbeenincarceratedn jail or prison during the three-monthperiod precedingthe
filing of the petition;

(B) hasbeenfoundby acourtto beincompetent;
(C) is dead; or

(D) doesnothaveactualor court-orderegossessionf or accesgo thechild.
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Sec.153.434LIMITATION ONRIGHT TO REQUESTPOSSESSIONDR ACCESS.

A Dbiological or adoptive grandparentmay not requestpossessionof or accessto a
grandchild if:

(1) each of the biological parents of the grandchild has:
(A) died,;
(B) hadtheperson'arentakightsterminated;or
(C) executed an affidavit afraiver of interest irchild or an affidavitof relinquishment of
parental rights under Chapter 161 and the affidavit designatesan authorizedagency,
licensed child-placingigency, or persoatherthanthe childOstepparenas the managing

conservator of the child; and

(2) the grandchild has been adopted,®the subjectof a pendingsuitfor adoption,by a person
otherthanthe childOstepparent.
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